CONTRACT


CITY OF PHOENIX, ARIZONA

PHOENIX OFFICE OF ARTS AND CULTURE

AGREEMENT FOR FABRICATION, DELIVERY, INSTALLATION AND OVERSIGHT OF THEXXXXXXXXXXXXXPUBLIC ART PROJECT

City Contract No. 

THIS AGREEMENT FOR FABRICATION, DELIVERY, INSTALLATION AND OVERSIGHT OF THEXXXXXXXXXX PUBLIC ART PROJECT (the “Agreement”) is made and entered into by and between the CITY OF PHOENIX, a municipal corporation operating and incorporated under the laws of the State of Arizona (the "City”) and XXXXXXXXXX, a single woman dealing with her sole and separate property, (the "Artist") whose principal address is XXXXXXXXXXXXX.
RECITALS

A.  The City has implemented a public art program pursuant to the Phoenix City Code that requires each department of the City to allocate up to one percent (1%) of the total annual capital improvement cost for each of its eligible capital improvement projects to fund public art and other enhancements in such capital improvement projects. 

B.  The City’s City Manager is authorized and empowered by provisions of the City Code to commission and execute contracts for works of art and other enhancements to adorn public spaces and buildings in the City.

C.  The City selected the Artist to design the Work (as hereinafter defined) as provided by City Council on March 16th, 2011. The design has been completed and approved by the City.

D.  Subject to the terms and conditions set forth below, the City now desires to enter into an agreement with the Artist to complete shop drawings, fabricate, deliver and install the “Work” (as hereinafter defined) at the XXXXXXXXXXXXXXX (the “Site”).

AGREEMENT


NOW, THEREFORE, for and in consideration of the premises and the mutual covenants and consideration herein contained, the parties hereby agree as follows:

SECTION I – GENERAL
A. Work and Services

As used in this Agreement, “Work” refers the five vertical shade structures with seating attachments, four transoms, and three floating screen panels designed by the Artist under City Contract No. 130745 (the “Final Design”) and fabricated under this Agreement, in accordance with the construction documents approved by the City with the Final Design (the “Approved Construction Documents”) as more particularly described on Exhibit “A” hereto. "Services" means the professional skill, judgment and input of the Artist to develop the construction ready drawings, subcontract with qualified fabricators to work with the Artist  to fabricate all of the physical components and all of the miscellaneous components necessary to complete the shade structures and install them at the Site in accordance with the Final Design and Approved Construction Documents, including any subcontract with qualified professionals to help the Artist deliver and  install the Work at the Site. 
B.
Public Information
Prior to completion and transfer of title to the Work to the City, the Artist shall not provide any public information in connection with services the Artist has or will perform under this Agreement, without the prior written permission of the City, which shall not be unreasonably withheld.  
C.
Contract Administrator

Except as expressly set forth herein, the City's Executive Director of the Phoenix Office of Arts and Culture or his designee shall be the contract administrator for this Agreement (the “Contract Administrator”) and shall be solely responsible for administering this Agreement. The Contract Administrator or designee shall be solely responsible for providing any and all approvals, authorizations or other instructions to the Artist as required under this Agreement. 
SECTION II - SERVICES OF THE ARTIST

A.
Materials 

1.
Upon execution of this Agreement, the Artist shall commence purchasing materials necessary to fabricate, install and deliver the Work and shall receive the compensation as outlined in the budget set forth in Exhibit “B” hereto (the “Approved Budget”) for materials, upon delivery to the City of satisfactory invoices and other documentation evidencing the cost of  those materials. 

2.
The Artist expressly agrees to avoid specification and purchase of materials or finishes known to be hazardous or potentially hazardous.
B.
Fabrication

1. The Artist will utilize the Final Design and Approved Construction Documents to fabricate and construct the Work with a team of professionals who the Artist has selected and subcontracted with to obtain a portion of the Services required under this Agreement.
2. The Artist shall be solely responsible for the completeness and accuracy of the fabrication and installation of the Work under this Agreement.  The Artist agrees that the Work and all Services shall be  in compliance with all applicable local, state and federal ordinances, statutes, codes, regulations, and requirements which affect construction or installation of the Work..  The Artist and all its agents, subcontractors and employees shall be approved by the City before commencement of the Services under this Agreement and  shall observe and comply with all prevailing federal, state and local laws, ordinances, regulations and requirements which in any way affect the Services or the Work to be provided under this Agreement.  
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If requested, the parties shall assist one another in filing any documents required to secure approval of all governmental authorities having jurisdiction.
4.
Subject to adjustments in the  project schedule as  previously approved in writing by the City (the “Schedule”), the Artist, agrees to complete or to cause the completion of the Work in accordance with the Schedule and the Approved Budget, attached hereto as Exhibits “A” and “B”. Notwithstanding the forgoing, the Artist agrees and acknowledges that the Work must be completed no later than XXXXXXXXXXXXXXX(the “Completion Date”). 
5.
The Contract Administrator shall have access to review the Work in progress, at regular intervals, for the purpose of allowing the City to confirm that the fabrication is consistent with the approved Final Design.  The Artist shall make such access available to City staff during reasonable business hours of the City.

6.
The Artist shall not modify the Final Design, Approved Construction Documents, or the Approved Budget in any material respect without the prior written the Contract Administrator.  The Artist shall present to the City in writing for further review and approval any material changes in the scope, design, color, size, material or texture of the Work.  A change shall be deemed material if it alters the form, fit or function of the Work, or modifies its dimensions by more than five percent (5%). 

7.
Once the Work has been fabricated, the Artist shall submit a report to the Contract Administrator accompanied by photographs, slides, or other acceptable documentation substantiating that the fabrication of the Work has been completed.  The report shall include plans for installation by the general contractor as shown in the Approved Construction Documents and a description of any activities requiring coordination with the City and consistent with the format in Exhibit “D” hereto.

F. Delivery and Installation 

1. The Artist is responsible for the cost and installation of any structural support, footing or base required for the installation of the Work.
2. The Work shall not be delivered to the Site or installed until the Artist has received written approval from the Contract Administrator that the fabrication of the Work has been completed according to the Final Design (including the Approved Construction Documents) and the written plans submitted to the Contract Administration to install the Work at the Site have been approved by the City.
3. The Artist shall make arrangements to access the Site to complete the installation through the Contract Administrator.  Access to the Site may be scheduled for night or early morning hours to avoid interference with passenger flow, client use, or construction activities.  The Artist shall provide the Contract Administrator with a written list of the approved  agents, employees and subcontractors, vehicles and equipment involved in the installation of the Work at least fifteen (15) days in advance of delivery to, and installation of, the Work  on the Site so that permits can be issued and security and unloading arrangements made.  
4. If the City so elects, the Contract Administrator may specify the manner in which the Work shall be delivered to the Site.
5. Following delivery of the Work, the Artist and its approved agents, employees and subcontractors shall install the Work at the Site in such a manner as the City shall approve in writing and submit all documentation and information required by the City to obtain such approval.  The Artist shall be responsible for all expenses, labor and equipment for the preparation of the Site and installation of the Work.  The Artist is not responsible for necessary street or lane closure during the installation of the Work. Costs associated with such street closure shall be the responsibility of the City.
6. The Artist shall limit construction operations to the Site, the Work and the Services required hereunder unless otherwise previously approved by the City, in writing.  
7. The Artist shall protect adjoining property and nearby buildings, including City buildings, City roads and public streets or roads from excessive dust, dirt, rubbish or other nuisance arising out of the Artist’s operations.
8. The Artist shall clean the Site at reasonable intervals and at other times when directed by the City.  At all times while finish work is being accomplished, the Artist shall keep the Site clean, free of dust, construction debris and trash.  Directly upon completion of the Work, the Artist shall remove from the Site all equipment and any waste materials not previously disposed of, leaving the Site thoroughly clean and ready for the City's final inspection.
9. The Artist shall insure that Installation of the Work and all labor performed in connection therewith shall be in conformance with the latest Arizona health and safety regulations and fire regulations.
10.
Once the Work has been fabricated and installed and all Services have been completed, the Artist shall submit a report to the Contract Administrator, accompanied by photographs, slides, or other acceptable documentation substantiating the completion of the Work.

E.
Post-Installation 

1.
The Artist agrees that title to the Work shall pass from the Artist to the City upon the City’s written final acceptance of the completed Work and its installation at the Site, without any mechanic’s or other lien attached to the Work.  All risk of destruction of, or damage to, the Work or any part thereof from any cause whatsoever shall be borne by the Artist until the Artist’s receipt of the written acceptance of the Work by the City.  Until title to the Work has passed to the City, the Artist, shall, at the Artist’s sole expense, rebuild, repair, restore and make “good” all damage to any portion of the Work.  However, the Artist shall not be responsible for repairing any damage caused by the general contractor, job-site contractors or subcontractors not under the Artist’s contractual control or supervision.

2.
The Artist shall provide information on the Work requested by the Contract Administrator for its registration files including but not limited to technical and maintenance information in the format provided in Exhibit “D”, copyright registration information, updated biographical information, and a descriptive statement regarding the Work.

3.
Upon completion, installation and transfer of the title of the Work to the City, the Artist may provide public information (including interviews) regarding the Work and its fabrication.

4.
The Artist shall be available at such time or times as reflected on Exhibit “A” and to attend inauguration or presentation ceremonies relating to the transfer of the Work to the City.  The City shall use its best efforts to arrange for publicity for the completed Work in such art publications and otherwise as may be determined between the City and the Artist as soon as practicable following installation and written acceptance of the same by the City.

5.
The Artist will provide a plaque identifying the Artist and Design Team, including the landscape architect, fabricator and engineer where appropriate, the year of completion and the following credit line:  “Commissioned through the Transit Capital Programs Percent for Art Funds through the Phoenix Office of Arts and Culture Public Art Program”.  The City agrees to publicly display the plaque on or adjacent to the Work.  The City shall maintain such identification plaque in good repair and shall replace such identification plaque if it is stolen or damaged beyond repair. 

SECTION III - PERIOD OF SERVICE
A. The Artist shall complete the Work and related services described in Section II hereof in accordance with the Schedule.  The parties each agree that time is of the essence in the performance of the obligations of this Agreement and that timely completion of the obligations contained in this Agreement is necessary for the successful completion and installation of the Work.  The parties agree to endeavor to cooperate and assist one another in the timely completion of the elements of this Agreement.

B.
The City shall grant a reasonable extension of time to the Artist in the event that there is a delay on the part of the City or third parties in performing its obligations under this Agreement or in completing the underlying capital project, or if conditions beyond the Artist’s control, force majeure, or emergencies that are within reason, render timely performance of the Artist’s Services impossible or unexpectedly burdensome.  Failure to fulfill contractual obligations due to conditions beyond either party’s reasonable control will not be considered a breach of this Agreement; provided that such obligations shall be suspended only for the duration of such conditions.  If delays by the City or third parties result in increases in cost to the Artist above the amount of the budgeted contingency, the City shall grant an equitable budget adjustment, subject to requirements for further municipal appropriations.  It is understood, however, that permitting the Artist to proceed to complete the Services, or any part of them, after the Completion Date may have been extended, shall in no way act as a waiver on the part of the City of any of its legal rights herein.

SECTION IV - PAYMENTS TO THE ARTIST

A.
For the Artist’s Services and other obligations under this Agreement, the City agrees to pay the Artist an amount not to exceed XXXXXXXXX (the “Aggregate Fee”) in accordance with the fee schedule set forth in Exhibit “B”.

B.
All expenses incurred the Artist in connection with the Work and the Services are included in the Aggregate Fee.  The Aggregate Fee includes payment for all out of pocket expenses, such as transportation-related expenses, insurance, telephone, mail, photocopying, and material expenses incurred to fabricate, transport and install the Work.  All expenses must be pre-approved in writing by the Contract Administrator.  

C.
Payments of the Artist’s fee up to the amount of the Aggregate Fee shall be made upon approval by the Phoenix Office of Arts and Culture and according to the fee schedule set forth in Exhibit “B” and within thirty (30) days upon submittal of invoices using the form or format provided in this Agreement in Exhibit “C ".  However, no more than ninety (90%) percent of the Aggregate Fee due the Artist at any given time shall be paid before the Work is completed, installed and accepted in writing by the City.  The City shall make payment to the Artist within thirty (30) days of receipt and approval of the applicable invoice together with a progress report.

D.
If the Services provided by the Artist under this Agreement are taxable under the City’s privilege license and use tax, then the Artist is  the sole responsibility for the payment of such taxes.  
E.
The City shall report payments made to the Artist, in a 1099 form submitted annually to the Internal Revenue Service during the term of this Agreement.  The Artist shall be responsible for payment of federal and state income taxes on any net income arising from this Agreement.

F.
No compensation to the Artist shall be allowed contrary to Article I, Chapter I, Title 34 of the Arizona Revised Statutes, or Section 2, Chapter XIX, Phoenix City Charter.

SECTION V -- ARTIST'S REPRESENTATIONS AND WARRANTIES
A.
The Artist represents and warrants to the City that the fabrication, installation and delivery of the Work will be performed in a workman like manner and that the Work will be free of defects in workmanship or materials, including inherent vice, and that the Artist will, at the Artist's own expense, remedy any defects due to faulty workmanship or materials, or to inherent vice, which appear within a period of one year from the date the Work is finally accepted in writing by the City.  The foregoing warranty is conditional, and shall be voided, by the failure of the City to maintain the Work in accordance with the Artist’s specifications and the applicable conservation standards (Office of Arts and Culture, Municipal Art Collection and Public Art Program Policies, July 5, 2006).  The foregoing warranty also does not include repair of damage caused by external forces such as weather and other Acts of God, vandalism, neglect, and acts of third parties outside the Artist’s control after transfer of title to the Work to the City.  Any and all such repair completed by the Artist shall be consistent with professional conservation standards and shall be free of defects in material and workmanship for the balance of the initial warranty period or ninety (90) days whichever is longer.  "Inherent vice" refers to a quality within the material or materials which comprise the Work which, either alone or in combination, results in the tendency of the Work to destroy itself.

B.
The Artist represents and warrants to the City that, except as against force majeure or acts of third parties, the Work will not require maintenance substantially in excess of that described in the maintenance recommendations, in the form of Exhibit “D,” to be provided by the Artist to the City hereunder.

C.
The Artist represents and warrants to the City that the Work will not contain sharp points or edges which the City deems a danger to the public and agrees to cooperate in making or permitting adjustments to the Work if necessary to eliminate any hazards which become apparent within one year of the date the Work is finally accepted by the City.  If the appearance of such hazards or the City’s determination of hazard does not relate to a breach of the Artist’s warranty pursuant to A above, then the City shall compensate the Artist at rates to be mutually agreed for the work to be performed pursuant to this subsection C.

D.
The Artist represents and warrants to the City that the Work is solely the result of the artistic efforts of the Artist and will be installed free and clear of any liens, claims or other encumbrances of any type from any source whatsoever.

E.
The Artist represents and warrants to the City that the Artist’s personal skill, judgment and creativity is an essential element of this Agreement; and, agrees that although the parties recognize that the Artist may employ qualified personnel to work under the supervision of the Artist, the Artist shall not assign, transfer or subcontract the responsibility for the creative and artistic portions of the Work to anyone other than the Artist, without the prior written consent of the City.  
F. 
The Artist represents and warrants to the City that the Work is unique and an “edition of one” and does not infringe upon any copyright, and that the Artist will not execute or authorize another to execute another Work of the same design, dimensions and materials as the Work commissioned pursuant to this Agreement.  For the purposes of this warranty, if the dimensions of another work exceed seventy-five percent (75%) of the dimensions of the commissioned Work, the other work shall be deemed to be of the same dimensions as the commissioned Work.  This warranty shall continue in effect for a period consisting of the life of the Artist plus fifty (50) years and shall be binding on the Artist’s heirs, estate and assigns.  For the avoidance of doubt, the foregoing provision does not convey to the City any license to make or have made any reproductions or other derivative works of the Work, except as otherwise expressly set forth in this Agreement.

G.
The Artist represents and warrants to the City that the Artist or others acting on behalf of the Artist will not make reference to or reproduce the Work, or any portion thereof, in a way which reflects discredit on the City or the Work.  
H.
The warranties and representations of the Artist as set forth in this Agreement shall survive termination or expiration thereof.
SECTION VI - THE CITY'S RESPONSIBILITIES

The City shall not intentionally destroy damage, alter, modify or change the Work except under conditions outlined in the Phoenix Office of Arts and Culture's "Guidelines for Review and Disposition of Art" or, if more stringent, those contained in VARA insofar as the same are incorporated herein.  The City agrees that the Work shall be properly maintained, taking into account the instructions of the Artist.  In the event that the City determines that it is no longer able to maintain the Work as required herein, it shall so notify the Artist and shall cooperate with the Artist to determine the disposition of the Work, with a view toward finding an alternative owner/lessee of the Work and/or Site or, as a last resort and at the request of the Artist, the destruction of the Work; and the City shall bear the reasonable expenses of effecting any such change of ownership or control or destruction.  Upon such change in ownership/control or destruction, all the City’s rights in the Work, and the Artist‘s obligations to the City, shall terminate except as shall have been specifically agreed otherwise (the “Section VI Conditions”).  

SECTION VII - INSURANCE
A.
The Artist shall procure and maintain throughout the term of this Agreement until title to the Work has passed to the City:

1.
Worker's compensation and employer's liability insurance with limits of no less than $100,000 each accident.  If the Artist has no employees as defined by Arizona Statutes and Regulations, and the Artist submits a letter so stating, this requirement may be waived in writing by the Phoenix Office of Arts and Culture.   
2
Inland marine insurance floater on all risk with limits equal to the cost of replacing materials and labor, and a deductible not to exceed $1,000 each loss, with any loss payable to the City as its interests may appear. The City may, in its sole discretion, accept as alternate security, an approved builder’s risk policy. 
3.
General liability insurance, with limits of not less than $1,000,000 each occurrence/$2,000,000 aggregate, combined single limit bodily injury and property damage, completed operations, contract liability and, if any subcontracted work, independent contractors.

4.
Automobile liability insurance, with limits of not less than statutory requirements including bodily injury and property damage for owned, non-owned and hired vehicles, as applicable.  Combined single limit of $1,000,000. 

B.
Insurance policies required under the terms of this Agreement shall be endorsed as follows:

1.
In the general liability policy, name as additional insureds the City and its officers, agents and employees.

2.
In the general and automobile liability policies, provide that the policies are primary insurance to any other insurance available to the additional insureds, with respect to claims arising out of this Agreement, and the insurance applies separately to each insured against whom claim is made or suit is brought.

3.
In the general and automobile liability policies, provide two days  prior written notice of cancellation, non-renewal or reduction in coverages mailed to:



Executive Director



Phoenix Office of Arts and Culture



200 West Washington Street, 10th Floor



Phoenix, Arizona 85003-1611

C.
Certificates of insurance evidencing the worker's compensation, installation floater, general and automobile liability and endorsements set forth above shall be furnished to the City upon execution of this Agreement.  Upon request, certified copies of all policies shall be furnished to the City.  If any insurance policy is due to expire during the life of this Agreement, the Artist shall provide a certificate of renewal evidencing the required insurance coverage to the City not less than fifteen (15) calendar days prior to the expiration date.

SECTION VIII – TERMINATION
A. 
The City and the Artist hereby agree to the full performance of the covenants contained herein, except that the City reserves the right, at its discretion and without cause, to terminate or abandon the Services and the Work provided for in this Agreement, or abandon any portion of the Work for which Services have not been performed by the Artist.  In the event the City shall abandon the Services or any part of the Services as herein provided, the City shall notify the Artist in writing, and immediately after receiving such notice, the Artist shall discontinue, or cause  their subcontractors to discontinue, advancing the Work and the Services under this Agreement and proceed to close said operations hereunder.  Upon such termination or abandonment, the Artist shall deliver to the City the Work entirely or partially completed, together with all unused materials supplied or paid for by the City.  The Artists shall determine the percentage of Services completed and submit such estimate to the City for evaluation.  The City shall have the right to inspect the work of the Artists and its subcontractors to verify the Work and Services completed.  The Artists shall receive a fee for the percentage of the Work and the Services actually completed as compensation in full for Services performed to the date of such termination.  However, in no event shall such fee ever exceed the Aggregate Fee set forth in Section III of this Agreement.  The City shall make this final payment within sixty (60) days after the Artists has delivered the last of the partially completed Work and above-referenced unused materials to the City.  In the event of any disagreement regarding the final payment, the dispute shall be resolved in accordance with Section IX, L entitled: “Disputes”.  In no event shall the City owe any liability to Artists’ subcontractors.

B.
The Artist may terminate this Agreement only if the City should substantially fail to perform its responsibilities as provided herein after thirty (30) days prior written notice from the Artist to the City.  In the event of such termination by the Artist, all finished or unfinished work relating to the preparation of the Work paid for by the City shall become the property of the City.

C.
The death or incapacity of the Artist shall automatically terminate this Agreement.  Thereafter, neither the Artist nor the estate of the Artist shall have any further right to perform hereunder.  The City shall pay the Artists the compensation payable hereunder for any Services rendered prior to such death or incapacity not heretofore paid reduced by the amount of additional costs which shall be incurred by the City by reason of such termination and the City shall have the right to have the Work completed by another artist.

SECTION IX -- GENERAL TERMS
A.
Records


Records of the Artist’s expenses pertaining to the Work and records of accounts between the City and the Artist shall be kept in accordance with generally accepted accounting principles (including cash), and the Artist agrees to make those records available to the Executive Director of the Phoenix Office of Arts and Culture or the Contract Administrator for audit during normal business hours.  In addition, if any part of the Work is federally funded, the Artist also shall make the records of account available to the appropriate federal agency.
B.
Communications

All notices, requests, demands and other communications which are required or permitted to be given under this Agreement shall be in writing and shall be deemed to have been duly given upon the delivery or receipt thereof, as the case may be, if delivered personally or sent by recognized courier service or registered or certified mail, return receipt requested, postage prepaid, as follows:


1. 
If the City, to:  
Phoenix Office of Arts and Culture



               
Executive Director





200 W. Washington Street, 10th Floor





Phoenix, Arizona  85003-1611

2.
If the Artist, to:
XXXXXXXXXXXXX
C.
Additional Services

Additional work and services, when authorized by the Executive Director of the Phoenix Office of Arts and Culture or the Contract Administrator, shall be compensated for by a fee mutually agreed upon between the City and the Artist, provided such fee does not exceed the Aggregate Fee without prior authorization of the Phoenix City Council.
D.
Ownership of Documents


The City shall have the right to graphically reproduce the documents including any rendering and/or model produced by the Artist and deemed to be by the Artist representative of the final Work solely for the purposes of community outreach, education, publicity or exhibition, including use on the internet and other electronic formats, provided such reproduction is credited to the Artist.

E.
Ownership and Intellectual Property Rights

1.
Except in the event of a termination of this Agreement by the City or as otherwise provided below, although the City shall have title to the work as provided in Section II above, the Artist retains: (i) all rights to the Work under the Copyright Act of 1976, 17 U.S.C. § 101, et seq., as amended by the Visual Artists Rights Act of 1990 and any successor act (collectively “VARA”); and (ii) all rights expressly granted in this Agreement.  In the event of termination of this Agreement, the City shall have the right to retain such rights.

2.
The Artist shall, at the Artist’s, expense, cause to be registered with the United States Register of Copyrights, a copyright of the Work in the Artist’s name and shall provide the City with a copy of the application for registration, the registration number and the effective date of the registration.

3.
The Artist hereby grants the City the non-exclusive right to display any and all work products deemed to be by the Artist representative of the final Work produced under this Agreement and any reproductions of such work products and to loan such work products to other institutions with authority to display it publicly, including use on the internet and other electronic formats.

4.
The Artist hereby non-exclusively licenses the City to make, and to authorize the making of photographs and other two-dimensional representations of any work products deemed to be by the Artist representative of the final Work that result from the provision of the Services provided for hereunder for educational, public relations, arts promotional and other non-commercial purposes.  For the purposes of this Agreement, the following are among those uses deemed to be reproductions for non-commercial purposes: reproductions in brochures and pamphlets pertaining to the City; City-purchased advertising that promotes programs and services of the City; reproduction in exhibition catalogues, books, slides, photographs, postcards, posters, and calendars; reproductions on the internet and in other electronic formats; reproductions in art magazines, art books and art and news sections of newspapers; in general books and magazines not primarily devoted to art but of an educational, historical or critical nature; slides and film strips not intended for a mass audience; and reproductions on television from stations operated for educational purposes or on programs for educational purposes from all stations.
5.
The City agrees that unless the Artist requests to the contrary in writing, all references to the Work and all reproductions of the Work shall credit the Work to the Artist.

6.
The Artist agrees that, wherever practicable, all formal references to the Work and noncommercial reproductions of the Work under the Artist’s control shall include the following credit line: “Commissioned through the XXXXX Capital Programs Percent for Art Funds through the Phoenix Office of Arts and Culture Public Art Program”.  
F.
Waiver of Rights under 17 U.S.C. § 106A(a)

The Artist understands and agrees that, as to the Artist’s rights in the Work, the provisions of this Article shall control over the provisions of 17 U.S.C. § 106A(a), and shall constitute a waiver by the Artist as to the City or its representatives of any rights in the Work set out in or otherwise granted by 17 U.S.C. § 106A(a).  In no event shall this waiver be construed to be a waiver of VARA  as to third parties not acting for or on behalf of the City.

G.
Repair and Restoration

Upon the City’s written acceptance of the Work and its installation, maintenance of the Work shall be the responsibility of the City.  The City, or its designee, shall maintain the Work and make minor or emergency repairs without the Artist’s approval or consultation, provided such repairs are performed in accordance with recognized principles of conservation as determined by the Executive Director of the Phoenix Office of Arts and Culture or the Contract Administrator.  It is the policy of the City to consult with the Artist regarding repairs and restoration which are undertaken during the Artist’s lifetime when that is practicable only when such work does not comply with the maintenance guidelines provided by the Artist.  To facilitate consultation, the Artist will notify the City of any change in the Artist’s permanent address.  If the Artist is unable or unwilling to perform any necessary repairs or restoration, the City will cause to have such work performed at the City’s own expense in accordance with recognized principles of conservation.  This provision shall survive termination or expiration of this Agreement.

H.
Removal or Relocation

1. Notwithstanding any provision of law, the parties agree that removal, destruction or relocation of the Work shall occur only in accordance with the City’s “Guidelines for Review and Disposition of Art.”  While it is the City’s intent to permanently retain and publicly display the Work it has acquired through its “Percent for Art Program”, circumstances may arise that would make it prudent for the City to remove the Work from public display.  The Artist hereby acknowledges that the Work when installed will be incorporated within and made a part of the Site in such a way that removing the Work from the Site, or destruction or modification of “Site” may cause the destruction, distortion, mutilation, or other modification of the Work.  The Artist hereby acknowledges that the Work, when installed, will be the property of the City.  The Artist therefore agrees that the City shall have absolute right incidental to its ownership of the Site and the Work to remove, relocate, replace, transport, transfer, sell, store, modify or destroy the Work at such times as the City shall deem necessary in order to exercise its powers and responsibilities with respect to the Site.  It is the City’s intent to maintain the artistic integrity of the Work and it will do so as reasonably possible, and it will not alter the design or imagery in the Work without the Artist’s permission.  However, the City may remove the entire Work without the Artist’s consent, or remove part of it with the Artist’s consent, when the City shall deem it necessary in order to exercise its powers and responsibilities with respect to the Site.  The City shall make a good faith effort to notify the Artist in writing ninety (90) days in advance of such removal.  To the extent the use of the Work under this provision violates any rights the Artist may have under the provisions of federal or state law, including without limitation VARA, the Artist hereby waives those rights to preservation of the Work provided by those laws; provided, however, that the Artist shall retain any right to disclaim authorship of the Work pursuant to and under the conditions set forth in VARA (the “Section IX Conditions”).  This provision shall survive termination or expiration of this Agreement. 

2. The City and the Artist agree to reach a mutually agreed upon fee for the Artist to work with the City to determine best means to protect the integrity of the Work should the City, its sole authority, decide to remove the Work in whole or in part from the Site, 
I.
Public Hazard


In the event that the Executive Director of the Phoenix Office of Arts and Culture determines that Work presents an imminent hazard to the public, other than as a result of the City’s failure to maintain the Work as required under this Agreement, the Executive Director may authorize the immediate removal of the Work without approval of the Artist and shall notify the Artist of the removal or intended removal within thirty (30) days of such action, and the City shall then consider options for the final disposition, repair, reinstallation, maintenance or deaccession of the Work.  In the event that the Work cannot be removed without being irreparably damaged or destroyed, then unless the Artist has undertaken to regain possession of the Work on a schedule and cost-sharing basis agreed between the parties, as set forth above, force majeure agrees to waive any rights the Artist may have under the VARA to prevent destruction of the Work, provided, however, that the Artist shall retain any right to disclaim authorship of the Work pursuant to and under the conditions set forth in the VARA.  This provision shall survive termination or expiration of this Agreement.
J
Claims Against the City

1.
The Artist  (the “Indemnitor”) shall indemnify, save and hold harmless the City and its officers, officials, agents, and employees (collectively, the “Indemnitee”) from and against any and all claims, actions, liabilities, damages, losses, or expenses (including court costs, attorneys’ fees, and costs of claim processing, investigation and litigation) (collectively, “Claims”) for bodily injury or personal injury (including death), or loss or damage to tangible or intangible property caused, or alleged to be caused, in whole or in part, by the negligent or willful acts or omissions of the Indemnitor or any of its owners, officers, directors, agents, employees or subcontractors in connection with the Work, the Services or this Agreement.  This indemnity includes any claim or amount arising out of or recovered under the Workers’ Compensation Law or arising out of the failure of such contractor to conform to any federal, state or local law, statute, ordinance, rule, regulation or court decree.  It is the specific intention of the parties that the Indemnitee shall, in all instances, except for Claims arising solely from the negligent or willful acts or omissions of the Indemnitee, be indemnified by the Indemnitor from and against any and all claims.  It is agreed that the Indemnitor will be responsible for primary loss investigation, defense and judgment costs where this indemnification is applicable.  In consideration of the award of this Agreement, the Indemnitor agree to waive all rights of subrogation against the Indemnitee for losses arising from the work performed by the Indemnitor or its subcontractors for the Indemnitee.  This provision shall survive termination or expiration of this Agreement.

2.
In the event that the Services of the Artist are integrated into, combined or otherwise coordinated with the services by third parties not within the control of or hired by the Artist, the Artist shall not be responsible for such third party services.  If any part of the Artist’s work depends for proper execution or results upon the work of a third party, the Artist shall, prior to proceeding with the work, report to the City any apparent discrepancies or other defects in such other work that renders it unsuitable for proper execution or results.  The Artist shall not be responsible for any liability or failure to fulfill the Artist’s obligations due to such discrepancies or defects.  Failure of the Artist to report a discrepancy or defect shall constitute acceptance of third party work as fit and proper except as to defects that may subsequently become apparent in such third party work.  Any costs caused by defective or ill-timed work by others shall not be borne by the Artist.

3.
The Artist shall not be responsible for the acts or omissions of the City, the City’s consultants, any contractors, any subcontractors, any subconsultants, any of the agents or employees, or any other persons, aside from those retained by the Artist, who are performing any of the work related to the artistic services provided for in the terms of this Agreement.

K.
Successors and Assigns

The City and the Artist shall each bind themselves, their partners, successors, assigns, and legal representatives to the other party to this Agreement and to the partners, successors, assigns, and legal representatives of such other party in respect to all covenants of this Agreement.  Subject to Section VIII hereof, neither the City nor the Artist shall assign, sublet, or transfer any interest in this Agreement without the written consent of the other.  In no event shall any contractual relationship be created between any third party and the City.

L.
Disputes

In any dispute arising out of an interpretation of this Agreement or the duties required therein, the parties may mutually elect to have the matter settled through a nonbinding alternative dispute resolution mutually agreeable to the parties.

M.
City's Right of Cancellation

All parties hereto acknowledge that this Agreement is subject to cancellation by the City pursuant to the provisions of A.R.S.  § 38-511.

N.
Covenant Against Contingent Fees

The Artist represents and warrants to the City that no person has been employed or retained to solicit or secure this Agreement upon an agreement or understanding for commission, percentage, brokerage, or contingent fee, and that no member of the City Council, or any employee of the City has any interest, financially or otherwise, in the Artist’s business.  For breach or violation of this warranty, the City shall have the right to annul this Agreement without liability or at its discretion to deduct from the Aggregate Fee, the full amount of such commission, percentage, brokerage, or contingent fee.

O.
Equal Employment Opportunity Requirementtc \l1 "11.
EQUAL EMPLOYMENT OPPORTUNITY REQUIREMENT

In order to do business with the City, the Artist acknowledges and agrees that the Artist  must comply with Phoenix City Code, 1969, Chapter 18, Article V, as amended, Equal Employment Opportunity Requirements.  The Artist will direct any questions in regard to these requirements to the Equal Opportunity Department, (602) 262-6790.

P.
SBE/DBE Utilizationtc \l1 "12.
SBE/DBE UTILIZATION

The Artist understands and agrees that the City extends to each individual, firm, vendor, supplier, contractor and subcontractor an equal economic opportunity to compete for City business and strongly encourages voluntary utilization of small and/or disadvantaged businesses to reflect both the industry and community ethnic composition.  The use of such businesses is encouraged whenever practical.
Q.
Independent Contractor

The Artist is and shall be an independent contractor and is not an agent or employee of the City.  Any provisions in this Agreement that appear to give the City the right to direct the Artist as to the details of doing the Work or to exercise a measure of control over the Work before transfer of its title to the City means that the Artist shall follow the wishes of the City as to the results of the Work only, which shall comply with all applicable laws and ordinances.

R.
Compliance with Federal Laws


The Artist understands and acknowledges the applicability of the Americans with Disabilities Act, the Immigration Reform and Control Act of 1986, and the Drug Free Workplace Act of 1989 to the Artist.  The Artist agrees to comply with these laws in performing work under this Agreement and to permit the City to verify such compliance.

S.
Non-Waiver Provision

The failure of either party to enforce any of the provisions of this Agreement or to require performance of the other party of any of the provisions hereof shall not be construed to be a waiver of such provisions, nor shall it affect the validity of this Agreement or any part thereof, or the right of either party to thereafter enforce each and every provision.

T.
Choice of Law and Jurisdiction

It is mutually understood and agreed that this Agreement shall be governed by the laws of the State of Arizona, both as to interpretation and performance.  Any action at law, suit in equity or judicial proceeding for the enforcement of this Agreement or any provision thereof shall be instituted only in the state or federal courts with jurisdiction in the State of Arizona.

U.
Amendments to the Agreement

The terms of this Agreement constitute the entire understanding between the parties hereto and no statement, promise, condition, understanding, inducement or representation, oral or written, expressed or implied, which is not contained herein shall be binding or valid.  This Agreement may only be amended or modified by mutual consent of the parties hereto in writing signed by both parties.
V. 
Lawful Presence Requirement

The Artist understands and agrees that pursuant to A.R.S. §§ 1-501 and 1-502, the City is prohibited from awarding a contract to any natural person who cannot establish that such person is lawfully present in the United States.  Therefore, to establish lawful presence, the Artist must  produce qualifying identification and sign a City-provided affidavit affirming that the identification provided is genuine.  The Artist understand and agree that this requirement will be imposed at the time of contract award and does not apply to business organizations such as corporations, partnerships or limited liability companies.

W.
Iran/Sudan

Pursuant to A.R.S. § 35-397, Contractor certifies that it does not have a scrutinized business operation, as defined in A.R.S. § 35-391(15), in either Sudan or Iran.

X.
Severability
If any portion of this Agreement is held to be invalid or unenforceable, that provision shall be considered severable and the remainder of this Agreement will remain in full force and effect as if the invalid or unenforceable provision were not part of this Agreement.

Y.
Execution

This Agreement shall be in full force and effect only when it has been fully executed by the parties.
(Signature page follows)

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of this ____ day of ________, 2011. 

	
	“CITY”

CITY OF PHOENIX, ARIZONA

DAVID CAVAZOS, City Manager

By
_________________________


Ed Zuercher

            Assistant City Manager 

By
_________________________


XXXX
             Director

             XXXXX Department 
By
_________________________


XXXXX
            Phoenix Office of Arts and Culture



	APPROVED AS TO FORM:

By
_________________________


Acting City Attorney

ATTEST:

By
_________________________


City Clerk


	

	
	“ARTIST”


_________________________


XXXXXXXXXX
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EXHIBIT A –  ARTIST’S SCOPE OF WORK AND BUDGET
Contract No.

Between the City of Phoenix, Arizona

and 

XXXXXXXXX
DESCRIPTION OF THE WORK
The Work consists of XXX DESCRIBE WORK IN DETAIL HERE. The Artist and the Artists approved agents, employees and subcontractors will create shop drawings, fabricate and install XXXXXXX consistent with the Final Design and Approved Construction Drawings. Costs listed include fabrication, installation, powder coat and finish of all the following elements:
Whatever the artwork is as approved in the design phase



$  XXXX
Construction oversight







$   XXXX
Contingency 









$   XXXX
Sales Tax









$   XXXX
Total Fabrication, construction oversight and Installation



$ XXXX
Total Budget:








       
$ XXXXX
SUBMITTED BY:  





APPROVED:  

____________________________________










Artist



Date



Executive Director

    Date






  Phoenix Office of Arts and Culture

EXHIBIT B – WORK and PAYMENT SCHEDULE
Contract No. 

Between City of Phoenix, Arizona

and XXXXXXXXXX
All contractual obligations regarding the Work shall begin upon execution of the Agreement and be completed no later than one year from the execution of the Agreement.  The following is the progress payment schedule based upon completion of the various milestones in completing the Work and Services :

Phases of the Work--Aggregate Fee not to exceed: $ XXXXX
1. Templates and Materials: Upon execution of this Agreement, delivery to the Site of the templates that will be used by the Artist to identify where the various pieces of the shade structures will be located on  the Site, and presentation to the City of reasonable documentation that the Artist has purchased the materials necessary to fabricate the Work, the Artist will submit the required documentation for the first payment of $XXXXX .
2. Partial Fabrication:  Upon 30% completion of fabrication of the Work, the Artist, shall submit the required invoice and documentation for $XXXX 
3. Partial Fabrication:  Upon 60% completion of fabrication of the Work,  the Artist shall submit the required invoice and documentation for $XXXX
4. Completion of Delivery and Installation of Work: Upon completion and final acceptance of the Work by the City, the Artist shall submit the required invoice and documentation for the balance $XXXXX
* Contingency fees shall be paid and determined by review of costs beyond the milestones set above.

EXHIBIT C
INVOICE
Invoices must include the payment amount requested and percentage of the Aggregate Fee, the Artist’s names, contract number, vendor number, tax identification number, mailing address and signature.

Payee:
   





Date Submitted:

Address:


Telephone No:


Vendor Number:

Contract No:  
Phase of Work/Services Completed as Identified on Exhibit B: 

Progress Payment Requested: 
Percentage of Aggregate Fee: 

Balance of Aggregate Fee Remaining:
To ensure payment the Artist, must submit certificates of insurance as required herein.

_____________________________________

Payee's Signature

_____________________________________



Payee's Signature





Approved of Work and Services by: ______________________________ 
__________________________






Executive Director


Date






Phoenix Office of Arts and Culture

EXHIBIT D - FORMAT FOR TECHNICAL AND MAINTENANCE RECORD

Contract No.  

Between City of Phoenix, Arizona

XXXXXXXXXX
I.  GENERAL INFORMATION:
Artist



XXXXXXXXXXX
Title of artwork


(Sculptural Art Element)
Location
XXXXXXXXXX
II.  ARTWORK INFORMATION (in-depth information for overall project and for each individual element)

Medium and Description of Materials (include materials thickness, welding rod alloy or joint material, casting alloy, wax body, glass or fiber type)

Special Methods Utilized in Execution of Artwork (welding or joint method, technique or construction method - attach fabrication drawings)

Material Finish (glaze, paint color and type, sanding grit, tool pattern, patina, surface sealer)

Installation Method(s) (foundation installation structure, bolt/pin size, grout)

Placement of Work (cautions regarding sunlight, heat, etc.)

III.  VENDORS/PARTS/STORAGE (include supplier’s name, address and phone number,  description for all components of project, attach copies of manufacturer specifications whenever possible)
IV.  REGULAR MAINTENANCE SCHEDULE (include cleaning agents and recommended cleaning procedure, yearly maintenance schedule for the entire piece and recommended procedure to check any  electrical or mechanical parts that are integrated in this Work)  

V.  SPECIAL CONSIDERATIONS AND/OR ADDITIONAL PERTINENT INFORMATION
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